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Coart of Appeals of the District of Columbia. 


No. 3217. 4 

Francis H. Stephens, Exr., &ci, et al., Appellants, 

vs. 

Alice V. Daly. 

a Supreme Court of the District of Columbia. 

Equity. No. 33,352 
Alice V. Daly, Plaintiff, 

VS 

Francis II. Stephens, Executor and Trustee; Dorothy Daly and 
Dorothea Stephens, Iniants, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it Remembered, That in the Supreme Court of the District of 
Columbia, at the Citv of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

l Petition, &c. 

Filed April 8, 1915. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 33,352 

Alice V. Daly, Plaintiff, 
vs. 

Francis H. Stephens, Executor and Trustee; Dorothy Daly and 
Dorothea Stephens, Infants, Defendants. 

The petition of Alice V. Daly respectfully shows to the Court as 
follows: 

l That she is a citizen of the United States and a resident of the 
District of Columbia, and brings this suit in her own right. 

1—3217a 
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?• That Francis H. Stephens, a citizen of the United States and a 
resident ot the District of Columbia, is sued as Executor and Trustee 
of the estate of Ida M. Daly. 

3. That the defendants Dorothy Daly and Dorothea Stephens are 
infants under the age ot twenty-one years and are residents of the 
District of Columbia,.and are sued in their own right as will more 
fully and at large appear hereafter. 

tt 4 / T°o lr P etitioner shows, that Ida M. Daly, late a citizen of the 
United States and a resident of the District of Columbia, died on, to 
wit, the fifth day of November, A. I). 1912, leaving a last will and 
testament dated the 30th day of June, A. I). 1909, which said 

2 last will and testament has been duly proved and admitted to 
. . P r °hate and record, a copy of which is hereto annexed marked 

Petitioner s Exhibit A,” and prayed to be taken and read as a part 
hereo | f- That bv the terms of the said last will and testament, the 
^aid Ida M. Daly, deceased, conveyed all of her property, real and 
personal to the defendant Francis H. Stephens as Executor and 
Trustee, in trust, to manage and control for the support and main¬ 
tenance of your petitioner, said provision in the said will being 
based upon a promise made \n r the said Ida M. Dalv to this peti¬ 
tioner, in writing, dated on, to wit, the 30th day of June, 1909, in 
which the said Ida M. Daly promised, in consideration of this peti¬ 
tioner conveying to the said Ida M. Daly this petitioners equity in 
house No. 922 T Street, Northwest; that she, the said Ida M. Daly, 
would provide for this petitioner board and lodging as long as this 
petitioner may live, a copy of the said promise being hereto an¬ 
nexed, marked “Petitioners Exhibit IT and prayed to be taken and 
read as a part hereof. 

o. That your petitioner did convey to the said Ida M. Daly all her 
right, title and interest in and to the said property, which is also 
known as Lot No. 22*> in Square 362, bv deed which was duly re¬ 
corded in Liber 3243, folio 120 et seq., which said deed erroneously 
described the said property as Lot 302 in Square 22f>. a copy of 
which said deed, marked “Petitioner’s Exhibit C“ is hereto annexed 
and prayed to be taken and read as a part hereof. That subsequent 
thereto, upon the said error being discovered, your petitioner, further 
relying upon the said promise, executed a certain deed, dated the 4 >3rd 
day of October, A. D. 1909, to Ida M. Daly, conveying said Lot No. 
22o in Square 302, as the said lot is recorded in Book 17, 

3 page 68 of the records of the Office of the Surveyor of the 
District of Oolumbia, which said deed was made to correct 

the erroi in Exhibit C, and which said last mentioned deed was 
duly recorded on the 28th day of October, A. D. 1909, in Liber No 
3273 at folio 44o et seq., one of the land records for the District of 
Columbia, a copy of which is hereto annexed marked “Petitioner’s 
Exhibit D” and prayed to be taken and read as a part hereof 

6. Petitioner further shows to the Court that the said defendant 
Francis II. Stephens, Executor and Trustee, has rendered his first 
account as Executor of said estate, but that this petitioner has not 
received any benefits whatever from the said estate, nor has she re¬ 
ceived from the Executor, or from the estate, or from any person or 
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persons for the said executor of the said estate, or for the said estate, 
anv income whatsoever, nor has there been any compliance b\ the 
said Executor and Trustee toward carrying into effect the promise 
made to this petitioner, upon which promise this petitioner was 
induced to part with her title to said described land and premises amt 
petitioner is informed by the said defendant, Francis H. Stephens, 
that there are no funds in his hands out of which he can comp \ 
with the provision aforesaid of said will or with the provision o 
said promise heretofore referred to, and that there will not be an> 
such fund, as the income from said real estate is only sufficient to 
pav the taxes and keep the said property in repair. 

‘7. That bv the terms of the said will, the said Ida M. Daly pro¬ 
vided that upon the death of this petitioner, the said defendants 
Dorothv Daly and Dorothea Stephens, infants, it living, 

4 shall, if they desire, be provided with a college education out 
of funds belonging to the estate in the hands of the Executor 
and Trustee at the time of the death of this petitioner. 1 his peti¬ 
tioner is advised, believes, and therefore avers that the only fund out 
of which this provision of the said will can be carried out would be 
from funds derived from the sale of the real estate mentioned herein, 
should it remain in the estate as the property of the 1 rustee under 

the will of the said Ida M. Daly. , . 

<H Your petitioner is advised, believes and therefore avers that as 

a matter of fact there has been a failure of consideration upon 
which this petitioner conveyed to the said Ida M. Daly her equity in 
the said real estate, and by reason thereof, she is advised, that as a 
matter of law she is entitled to a reconveyance of her equity m the 

said real estate. . . 

The premises considered, your petitioner prays: . 

1 That process of this Honorable Court issue out of the ( lerk s 
Olluc directed to each of the defendants herein requiring them to 
appear herein upon a day certain and answer the exigencies of tins 

^ 2 !'That a Guardian ad litem lie appointed for each of the infant 

defendants to make answer hereto. . 

That a decree of tins Honorable Court he passed reverting the 

title to the equity in the said real estate in this petitioner. 

4 Vml that she may have such other and further rebel as the 
nature of the ease may require and to the Court seem meet and 

proper ‘ ALICE V. DALY. 

DARR & PEYSER. 

Att’ys. 


5 District of Columbia, ss: 

T Alice V. Dalv, being first duly sworn according to law depose 
and sav, that I have read the foregoing petition bv me subscribed 
and know the contents thereof; that the matters and things therein 
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atafed as of my personal knowledge are true and those stated upon 
information and belief I believe to be true. 

ALICE V. DALY. 

Subscribed and sworn to before me this Oth dav of April A D 
1915. * 1 ’ * ‘ 


[seal. 


MALI) FELL 11 ELMER. 

Nofart/ Public, !>. (\ 


(Copy.) 


“Petitioner's Exhibit A.” 

I, Ida M. Daly, of the City of Washington, District of Columbia, 
do make, publish ami declare this as and tor my last will and testa¬ 
ment, herein re\oking all other wills or testamentary dispositions 
heretofore by me made. 

I request that my funeral be simple and private. 

I gAe and bequeath to Mrs. Frances H. Stephens, nee Grace 
Ra\enbuig, my cheval glass; my wood settle; all my European 
souvenirs, including the fancy child’s picture from Berlin and mv 
Brunig water-colors and my Greuze picture. 

I give and bequeath to Dorothea Stephens my piano. 

c and bequeath to Pintle Holmes, mv Warner water- 
color. 

^ rp ^ a J?d bequeath to II. May Johnson, mv emerald ring; 

lo Ae da Roeser Kreitler, my Brooks painting; to Nellie Mc¬ 
Lean m\ opal pins and my gold breast-pin; to Sallie Farr mv parlor 
lamp; and to Katherine Bonney my Bates ilomer. 

All the rest, residue and remainder of my estate, real, personal 
and mixed, whether now in possession or hereafter acquired, abso¬ 
lutely as to personal property and in fee simple as to real estate I 
give devise and bequeath to my Executor, hereinafter named, in 
tilist to manage and control the same for the support and mainte- 
nance of my mother, Alice V. Daly. 1 direct that mv Executor 
shall allow my mother the use of any and all personal property dur- 
mg her life. And in the management of mv estate I give mv exe¬ 
cutor full power and authority to mortgage, sell and dispose of anv 
and all property, real or personal, should he, in his discretion deem 
best for the interests of my mother, with full power and authority 
to invest and reinvest the proceeds of any sale or sales in income 
producing securities or real estate in his sound discretion, and pay 
the net income of such investment or investments, and the net in¬ 
come of any of my real estate to my said mother. Alice V. Dalv dur¬ 
ing her lifetime. 

Lpon the death of my mother, I direct mv executor to turn over 
transfer and assign to my niece, Dorothy Dalv such of mv books’ 
pictures and personal property (exclusive of money, stocks, notes 
and bonds) as shall remain in the possession of my mother at the 
tim6 of her death. Should the said Dorothy Daly not survive mv 
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mother, I direct said property bequeathed to her upon the 
7 death of my mother, shall he converted into cash and ad¬ 
ministered as hereinafter directed. ._ ., . 

Upon the death of my said mother, I direct that if at said time 
mv niece. Dorothy Daly and my foster-niece Dor-then .Stephens, or 
either of them, shall I* living, and shall desire a college education, 
that a fund shall be appropriated out of the principal o my estate 
in the hands of my Executor and Trustee at the time of the death of 
mv mother, to defray the expenses of a college education lor my said 
niece, Dorothy Daly and my said foster-niece, Dorothea Stej.hens. 

All the rest and'residue of my estate remaining in the hands of 
mv Trustee upon the death of my mother and alter the hind shall 
have been provided for the college education of my niece and tester- 
niece. as hereinabove directed, 1 direct shall he disposed of in the 
manner following, that is to say: Mv Trustee shall reduce said 
balance of said property into cash, and.invest the same m income 
producing securities, and to apply the net income arising finm such 
investments to defray the tuition fees or scho arships in colleges o 
as many white female graduates ol the W aslungton Public Hig 
Schools'of the District of Columbia ns the income ot said tund \\\U 
pav, such scholarships to be awarded after a competitive examination 
lo be held under the conditions following: My Executor shall ap¬ 
point a Committee of Examiners, whose duty it shall be to see that 
said examination is conducted with all fairness, numbers to be used 
for candidates instead ol names: questions to lie hpeuntten only a 
few horn's before the time fixed for the examination; seats to be 
provided for candidates at least ten ieet apart; and all other 
8 precautions to be taken to insure absolute fairness in re¬ 
sults; and the scholarships to be awarded in the order ot the 
standing of the candidates in such examination. 

I hereby nominate and appoint 1* rancis II. Stephens ot the Dis¬ 
trict of Columbia the executor and Trustee of this my last " ill and 
testament, and request that lie shall not be required to give bond 
for the faithful performance ol the trusts in him leposed by this 
will I hope that the fact that his wife and daughter are bene¬ 
ficiaries to a slight extent under the provisions ol this will, will not 
operate to disincline him from accepting the trust, having every 
confidence in his judgment and discretion in the management of 

/Y» • 

In testimony whereof. I have hereunto set my hand and seal 
this 30th day of June; A. D„ 1909. ^ ^ ^ 

Signed sealed, published and declared bv the above named tes¬ 
tatrix Ida M Dalv, as and for her last will and testament, on this 
30th day of June 1909, in our presence, who at her request in her 
presence, and in the presence of each other, have hereunto sub¬ 
scribed our names as witnesses, 

FDWTN C DUTTON. 416 fifth St. N. 11. 

WILLIAM K. QUINTER. 416 Fifth St. N W 
HUBBERT R. QUINTER, “ “ 
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? (Copy.) 

“Petitioner s Exhibit B.” 

Washington, D. C. 

1714 Summit Place, June 30, 1909. 

I hereby promise my Mother, Alice V. Daly, in consideration for 
her deed to me of her equity in House 922 T Street, that I will 
provide for her hoard and lodging with me, or if she prefers, at 
>ome other place ot her choice, as long as she may live, and in addi¬ 
tion that as long as she may live 1 will pay her twenty dollars a 
month ($20) beginning with October 1. 

(Signed) IDA M. DALY 

“Petitioner’s Exhibit C. v 

Deed. 


Alice Y. Daly 
to 

Ida M. Dalv. 

No. 1. Recorded July 1, 1909, at 9:00 a. in. 


This Deed made this 29th day of June in the year one thousand 
nine hundred and nine by and between Alice V. Daly, widow of the 
District of Columbia party of the first part and Ida M. Daly of the 
same place, party of the second part; Witnesscth, That in cohsid- 
eration ot ten (10) dollars the party of the first part does grant unto 
the party of the second part, in fee simple all that piece or parcel 
of land in the City yf Washington, District of Columbia, de- 
10 scribed as follows, to wit: Lot numbered three hundred 
ami sixty two (302) in square numbered two hundred 
and twenty five (22-) as recorded in book 17. page (»8 of the rec¬ 
ords of the surveyor’s office of the District of Columbia, together with 
the improvements rights, privileges and appurtenances to the same 
belonging or in anywise appertaining. And the said part- of the 
first part covenants that she will warrant specially the proper!v 
hereby conveyed; and that she will execute such further assurances 
of said land as may be requisite. Witness my hand and seal the day 
and year hereinbefore written. 

ALICE V. DALY. 

In presence of 

THOS. A. UNSWORTIL 


District of Columbia, To wit: 

I, Thos. H. Unsworth a Notary Public in and for the District of 
Columbia, Do hereby certify that Alice V. Daly (widow) party to a 
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certain deed bearing date on the 29th day of June, 1909, and hereto 
annexed personally appeared before me in said District the sau 
Alice V Daly being personally well known to me as the person who 
executed the said deed and acknowledged the same to be her act and 
deed Given under my hand and seal this 30th day of June, D O . 

THOS H. UNSWORTH, [seal.] 

[notarial seal.] Notary Public, D. C. 

11 -■ (Copy.) 

“Petitioner’s Exhibit D.” 

This deed, Made this 23rd day of October, in the year one thou¬ 
sand nine hundred and nine by and between Alice \ . Daly widow, 
0 f the District of Columbia, party of the hrst part, and Ida M. Daly, 

of the same place, party of the second part: 

Witnesseth That in consideration ot Ten Dollars, the party of the 
tirst. part does grant unto the party of the second part, in fee simple, 
all that piece or parcel of land, in the City of W ashington, Distnc 
of Columbia, described as follows, to wit: lot numbered two hundred 
•md twenty-live (225) in square numbered three hundred and sixty- 
two (362), as recorded in book 17, page 68 of the records of the 
office of the Surveyor of the District of Columbia, together with the 
improvements, rights, privileges, and appurtenances to the same be¬ 
longing; or in anywise appertaining. ... 

And the said party of the first part covenants that she will war- 
rant specially the property hereby conveyed: and that she will exe¬ 
cute such further assurances of said land as may be requisite. 

This deed is made to correct error m description of property in 
deed from Alice V. Daly to Ida M. Da y, recorded in I.iher 224.1, 
folio 120 et seq. wherein the property hereby intended to be con¬ 
yeyed was described inadvertently as “lot 362, square 22o instead 

ol \r£ mi ti.. 

'"jeirar,: M.CEAN-. 

S'. A. TERRY. 

1*2 District of Columbia, To nit . 

T q \ Torrv a Notary Public in and for the District of Columbia, 
tin hereby certify that Alice V. Daly, widow, party to a certain 
Deed bearing date on the 23rd day of October 1909, and hereto 
annexed, personally appeared before me in said District the said 
\hce V Dalv being personally well known to me as the person who 
executed the said Deed and acknowledged the same to be her act and 

de (Viven under my hand and seal this 27th day of Ocfober^WO 9 . 
[seal.3 No,anj Puhlic ’ C ‘ 
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Answer of Defendant Dorothy Daly by Iler Guardian ad Litem. 

0 

Filed May 27, 1915. 

****** * 

This defendant, answering by her guardian ad litem, savs that she 
is an iniant of, to wit, the age of seventeen years, and therefore 
neither admits nor denies the allegations of the bill herein filed, but 
submits her rights and interests in the matters in question in this 
cause to the protection of this Honorable Court. 

DOROTHY DALY, 

By CORNELIUS T. DALY, 

Her Guardian ad Litem. 

13 District of Columbia, ss: 

- - being first duly sworn according to law, deposes and 

says that he is the guardian ad litem of Dorothy Daly, the above 
named infant; that he has read the foregoing answer by him sub¬ 
scribed, and that the matters and things therein set forth are true. 

CORNELIUS T. DALY. 

Subscribed and sworn to before me the 27" day of Mav 1915 

•J. R. YOUNG, 

Cl'k 

By F. E. CUNNINGHAM, 

Ass’t Cl’k. 


Answer of Francis H. Stephens, Executor. 

Filed June 10, 1915. 

******* 

The answer of Francis H. Stephens, executor and trustee of the 
estate of Ida M. Daly, deceased, to the bill of complaint filed herein, 
respectfully shows to the court as follows:— 

1-3. This defendant admits the allegations of paragraphs one, two 
and three of the said bill. 

4. Answering paragraph four this defendant admits the death of 
the said Ida M. Daly and the making of the said will, and for 
greater certainty of the contents and meaning of the said will, asks 
that reference he made — the will itself, the same having been duly 

recorded and probated. This defendant neither admits nor 
14 denies the making of the contract between the petitioner and 
the said deceased, as set forth in paragraph four, but requests 
that the same be duly proved in open court. 

5. Answering paragraph five, defendant says that the same seems 
to be a reference to matters chiefly of record, which should be proved 
by the records themselves, and that this defendant should not be 
required either to admit nor deny the same. 
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6. Answering paragraph six, defendant says that the personal 
effects of the deceased were given to the complainant pursuant to 
said will, but admits that no income from the deceased s estate lias 
been paid to her, for the reason that the estate has produced no in¬ 
come available for that purpose; that most of the estate was needed 
to pav debts, and that the estate remaining in which plaintiff seek, 
to recover an undivided half produces about sufficient to pav the 
expenses thereof. Defendant also admits that he sees no prospect 
“ mv income to be paid the plaintiff, except that the income from a 
spelling book written by the .deceased may be so available, be 
fendant says he has offered to plaintiff the income from the said 
speller for the past year, but that the plaintiff declined to accept 
the same because of the pendency of this suit. Defendant, however, 

seeks no advantage either from the proffer of the declination oi the 
• 1 _ 

' a *7 "Defendant admits the allegations of paragraph seven. 

8 ' Defendant neither admits nor denies the allegations of para¬ 
graph eight, hut asks for proof oyhe^same. ^ 

p. p., Ext r. 

15 District of Columbia, sb: 

Francis IT. Stephens, being duly sworn, says lie has read the 

mJd" of infor..ion and 

Subscribed and sworn to before me this ^*y °m ape’s! 

r , Notary Public, D. C. 

[seal. I • 

A ngwe r of Dorothea Stephens by Guardian ad Litem. 

Filed June 10, 1915. 


♦ 


Now comes Dorothea Stephens, an infant defendant in this cause, 
< v ,;" lt emnhcns* her guardian ad litem, and in answer to 
Se bUl of compS med a^inst her herein, shows to the Court that 

Sh u pi lioht “in thi= cause to the conscience of the Chancellor, 
submits her rights in tnis came DQR0THEA STEPHENS. 

By FRANCIS H. STEPHENS, 

Her Guardian ad LiUm. 


2—3217 a 
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10 Decree Appointing Trustees to Sell , Etc. 

Filed November 14, 1917. 

* * * * * • * * 

This cause came on to be heard upon the pleadings and the oral 
testimony of witnesses produced on behalf of all the parties hereto 
in open court, and was argued by counsel for the respective parties, 
and upon consideration thereof, it is, by the Court, this 14th day of 
November, 1917, 

Adjudged, ordered and decreed, That the plaintiff, Alice V. Daly, 
is entitled by reason of the agreement of June 90, 1909, referred 
to in and made a part of the bill filed herein, to a lien or charge on 
the real estate involved in this cause, described in said bill as Lot 
numbered 
bered 
No. 

Columbia, in the amount of Twenty-seven Hundred Dollars 


ne real estate involved in tins cause, described in said bill as Lot 
lumbered Two Hundred and Twenty-five (225), in Square num- 
>ered Ihree Hundred and Sixty-two (902), improved by premises 
<o. 9*22 T Street, Northwest, in the City of Washington, District of 


($2700.00), said amount representing sixty monthly payments in 
instalments of Forty-five (45) Dollars each, beginning with Novem¬ 
ber 5, 1912, to November 5, 1917, which the plaintiff was and is en¬ 
titled to receive under said agreement; and it is further 

Adjudged, ordered and decreed, That the plaintiff, Alice V. Daly, 
is entitled under said agreement to a continuing lien or charge of 
Forty-five Dollars ($45) payable to her monthly as long as she shall 
live, and in order that said first mentioned sum of Twenty seven 
Hundred Dollars ($2700) which is hereby made a lien on said real 
estate, rnav be effectuallv discharged, and that said continuing 
17 sum which is hereby likewise made a lien on said real estate, 
may be paid as the same accrues from month to month it is 

further 

Adjudged, ordered and decreed, That the real estate hereinbefore 
mentioned and described be sold; that the defendant, Francis H. 
Stephens, who i« named and qualified as the trustee and executor of 
the last will and testament of Ida M. Daly and Roger J. Whiteford, 
Attorney for said Alice V. Daly, be, and they are hereby appointed 
trustees to make said sale, giving bond in the penalty of .three thou¬ 
sand Dollars ($3,000). and that the advertisement of said sale be 
made in the Evening Star newspaper. 

It is further ordered that the provisions of Equity Rule No. 72, 
so far as applicable, be in all respects complied with; and it is 
further 

Adjudged, ordered and decreed, That said trustees from the pro¬ 
ceeds of such sale, shall pav to the said Alice V. Daly the said sum 
of Twenty-seven Hundred Dollars ($2700) in full, if sufficient there 
be, and if any balance remains, shall place the same on deposit at 
interest in some bank to be by them agreed upon to their trustees’ 
account, and beginning from said November 5, 1917, said trustees 
shall out of said balance pay to said Alice V. Daly, and each month 
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thereafter, Forty-five Dollars as long as she shall live; and it is 
further 

Adjudged, ordered and decreed. That upon the death of said 
Alice Y. Daly said trustees shall pay over any balance remaining 
in their hands as such trustees to Francis II. Stephens, executor and 
trustee under the last will and testament ot Ida M. Daly, deceased. 

Bv the Court: 

WILLIAM HIT/, 

Justice . 


18 Order for Appeal and Citation. 

Filed November 28, 1917. 
****** 


Now come Francis H. Stephens, executor, and Dorothea Stephens 
by her guardian ad litem, Robert L. A\ illiams, defendants in the 
above entitled cause, and note an appeal to the Court ot Appeals 

from the decree entered in said cause. 

F. II. STEPHENS. 

DOROTHEA STEPHENS, 

By ROB T L. W ILLIAMS, 

Guardian ad Litem. 


The clerk will please issue a citation on appeal to Alice Y. Daly, 


the plaintiff herein. 


F. H. STEPHENS’. 


19 In the Supreme Court of the District of Columbia. 

No. 83352. In Equity. 

Alice V. Daly 
vs. 

Francis H. Stephens, Exr., et al. 

The President of the L nited States to Alice 1 . Dal}, Greeting. 

You are herebv cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules ot said Court, pursuant 
to an Appeal noted in the Supreme Court of the District of Columbia, 
on the 28" day of Nov. 1917, wherein Francis II. Stephens, Executor 
& Trustee and Dorothea Stephens are Appellant*, and von are 
Appellee, to show cause, if any there be, why the Decree rendered 
against the said Appellant, should not be corrected, and why speedy 
justice should pot be done to the parties in that behalf. 
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Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 28"day of Nov. in 
the year of our Lord one thousand nine hundred and seventeen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG. 

Cl’k, 

By F. E. CUNNINGHAM, 

Ass’t Clerk. 

Service of the above Citation accepted this 28 dav of Nov., 1917. 
DARK, PEYSER. WHITEFORD & DARR, 

Attorney - for Appellee. 

[Endorsed:] No. 33352. Equity. Daly vs. Stephens. Citation. 
Issued Nov. 28, 1917. 
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Memoranda. 


November 28, 1917.—Appeal bond approved and filed. 

December 10. 1917.—Statement of testimony submitted. 

December 19, 1917.—Time for filing and settling statement of tes¬ 
timony and filing transcript of record extended to and including 
January 28, 1918. 

January 24, 1918.—Time for filing statement of testimony and 
preparing transcript of record for Court of Appeals extended to and 
including February 15, 1918. 

February 14, 1918.—Time for settling statement of the evidence 
and preparing transcript of record for Court of Appeals extended 
to and including March 15, 1918. 

March 14, 1918.—Time for settling testimony and preparing 
transcript of record for Court of Appeals extended to and including 
April 19, 1918. 

21 April 17, 1918.—Time for settling statement of the evi¬ 

dence and filing transcript of record extended to and includ¬ 
ing May 24, 1918. 

May 22, 1918.—Time for filing statement of the evidence and 
transcript of record extended to and including October 18, 1918. 


N fate me nt of Text imon y . 

Filed August 8, 1918. 

***** * * 

This cause coming on for the taking of testimony in open court 
the plaintiff to maintain the issue on her part joined testified as 
follows: 

Her name is Alice Daly and she is the plaintiff in this case; she 
lives at No. 1738 U Street, northwest, in this city; that in 1890 she 





ALICE V. DALY. 


and her daughter, Ida M. Daly, bought premises I*o. 922 T street 
northwest, in this city; that witness put in four thousand dollars and 
the daughter five hundred; the cost of the property was six thousand 
dollars; that she and her daughter lived there part of the time and 
part of the time it was rented out; cannot tell how long they lived 
there or what time it was rented or vacant; the daughter managed 
the property, arranged the mortgages, collected the rents and paid 
for repairs, and they shared together equally profits and ex- 
22 penses; they owned'the property together as tenants in com¬ 
mon ; it was a good residence neighborhood then, but is niiic 
run down now bv colored people moving in ; that on June 3U, 19Uy, 
her daughter gave her a written promise to support her in consider¬ 
ation of her deeding her share in the property (the said agreement is 
here offered in evidence); on the 29th of June, 1909, witness deeded 
her equitv in the property to her daughter and this was the consider¬ 
ation for the agreement (the said deed is here offered in ecidence) . 
that the daughter faithfully lived up to her agreement and furnished 
plaintiff with board equivalent to twentv-five dollar^ a month an 
paid the twenty dollars a month set out in the agreement, that the 
daughter died'on the 5th of November, 1912, and left a will m 
which she directed that her estate should be used for the support ot 
her mother during her life; (copy of the will is here offered in 
evidence); that she received no income whatever from the estate, 
although the executor offered her a check for one hundred thirty- 
eight dollars ($138.00) income from the spelling book written by 
the daughter, which was offered after the filing of this suit and re¬ 
fused on advice of her counsel. ' , 

(Correct copies of the contract to support, the deed from the 
mother to the daughter and the will of the daughter are set out in 
the exhibits to the petition, and are to lie read as a part ot this state¬ 
ment of the testimony.) . .. 4l . , 

This was all of the testimony adduced at the hearing ot the said 


cause. 


Witness my hand and seal this 8th day ■ 1 „ 1 ^ r , / 

\\ 1 Li A A INI 111 1 

Preskiing J list ire . 


A ssignment of Errors. 
Filed September 19, 1918. 


Now comes the defendant executor, F. II. Stephens, and assigns 

for error in the above entitled cause,— 

1 The action of the court in granting a decree for the plaintiff. 
■2. The action of the court in granting a decree lor the plaintiff 

without reauiring her to account. , 

3 The action of the court in directing a sale of the property ami 
requiring the proceeds thereof to be paid to the plaintiff without re- 

quiring her to account. 
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4. The action of the court in enforcing the continuance of the 
conti act alter the death ol one ol the parties thereto. 

*>. 1 he action ol tlie court in giving the whole property to the 
plaintiff. 

t>. The action of the court in failing to preserve the daughter’s 
share of the estate. 

F. II. STEPHENS, 

Extent nr. 

Designation of Record. 

Filed September 19, 1918. 


The clerk of the court will please prepare a transcript of the 

24 record in the above cause for the Court of Appeals, consisting 
of the following,— 

1. The original bill and exhibits thereto. 

2. The answers of the defendant executor and the infants, 
d. The testimony taken on the hearing of the said cause. 

4. The final decree. 

o. The appeal taken from the decree of the court 

6. The assignment of errors. 

7. This designation. 

F. H. STEPHENS, 

p. p ., Executor. 

25 Supreme Court of the District of Columbia. 

I xited States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

o? v T reby cert 1 lfy the fore 2° in g Pages numbered from 1 to 
^4, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33,352 in Equity, wherein Alice 
v. Dalv is Plaintiff and Francis H. Stephens, Executor and Trustee, 
et al., are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe rav name and affix 

\ o{ City of Washington, in said District, this 

10th day of October. 1918. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court No 

?r 21 k , Fra " pis H Stephens, exr.. &c., el al., appellants, vs.' Alice 

in,?® -™ Cou , r , t . °/ T A PP eal ». District of Columbia. Filed Oct. 17, 
1918. Henry . Hodges, clerk. 
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No. 3217. 


FRANCIS H. STEPHENS, EXECUTOR, ET AL 


ALICE V. DALY. 


BRIEF ON BEHALF OF APPELLANTS. 


F. H. STEPHENS, - 

Executor. 
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in tlf t Qlmirt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1918. 

No. 3217. 

FRANCIS H. STEPHENS, EXECUTOR, ET AL. 

vs. 

ALICE V. DALY. 

BRIEF ON BEHALF OF APPELLANTS. 

Statement of the Case. 

This is an appeal from the Supreme Court of the 
District of Columbia, sitting in equity. The bill was 
filed by the plaintiff, the appellee here, now deceased, 
against the executor of her daughter’s estate and two 
infants whose education was provided for out of the 
estate of the daughter after the death of the mother, 
who are the appellants here, for a reconveyance of the 
mother’s interest in certain property conveyed to the 
daughter in consideration of a contract to support the 
mother. The contract after be'ng carried out by the 
daughter for a period of about forty months failed 
because of the daughter’s death. Prior to the con¬ 
veyance of the mother of her interest, the property 
was held by the mother and daughter as tenants in 
common. The bill prayed for process, appointment 
of guardians ad litem for the infants, for a reconveyance 
o" the property and for general relief. 



The decree of the court below proceeded on the 
theory that the contract should be carried out, not¬ 
withstanding the death of the daughter, created a lien 
on the property for that purpose, directed a sale of 
the property and the disposition of the entire pro¬ 
ceeds for the benefit of the mother, although she had 
never had but an undivided one-half interest in the 
property; and this without requiring the mother to account 
for the support she had received from the daughter 
under the contract during the life of the latter. 

The facts are few, the appellee being the only witness 
in the case, and substantially as follows: 

In 1890 Alice V. Daly, the appellee, and her daughter, 
Ida, purchased premises known as No. 922 T St. N. W., 
in this city, then a good residence section, for six thousand 
dollars. The mother contributed four thousand dollars 
in cash and the daughter five hundred. To offset the 
larger amount the daughter was to assume, and did 
assume, the entire management and control of the 
property, arranged the mortgages from time to time, 
paid taxes and improvements, made repairs and trans¬ 
acted all business matters in connection with the prop¬ 
erty. Sometimes the parties lived on the premises 
and sometimes it was rented out. The property was 
held by them as tenants in common, and they shared 
the profits and losses equally. On June 29th, 1909, 
nineteen years after the property was purchased, the 
mother and daughter entered into the agreement, 
set out in the bill, by which the mother was to convey 
her share to the daughter and the latter agreed to sup¬ 
port her mother, giving her board equivalent in value 
to twenty-five dollars a month and twenty dollars in 
cash, a total of forty-five dollars. The agreement 
was faithfully carried out by both parties. The mother 
deeded her interest to the daughter; and the daughter 
furnished the support and cash as agreed up to the 




3 


time of her death, November 5, 1912. The mother 
received no income from the daughter's estate, but was 
offered one hundred thirty-eight dollars, the income 
from a spelling book written by the daugher, which she 
refused. 

The testimony also showed that the property had 
greatly deteriorated in value owing to the influx of 
colored people in the neighborhood. 

Upon this testimony, the court below ordered the 
sale of the property and directed the payment of 
> twenty-seven hundred dollars ($2700.00) to the mother 
on account of arrears accruing for her support since 
the death of the daughter, and the further sum of 
forty-five dollars monthly during her lifetime; the 
remainder of the fund, if any, to be devoted as directed 
by the will, to the education of the two girls, Dorothea 
Stephens and Dorothy Daly. 

The mother, Alice V. Daly, died February 17, 1918. 

Assignments of Error. 

The appellant assigns for error, the action of the 
court— 

1. In granting the plaintiff a decree. 

2. In granting a decree without requiring the plain¬ 
tiff to account. 

3. In disposing of the entire proceeds for the benefit 
of the mother. 

4. In attempting to enforce a contract of this character 
after the death of one of the parties. 

5. In giving the whole property to the mother. 

6. In failing to preserve the daughter’s share for 
her estate. 
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ARGUMENT. 

I. 

The Mother Should Have Been Required to Account 
for the Support Received From the Daughter. 

One of the fundamental maxims of equity juris¬ 
prudence is, he who seeks equity , must do equity. This 
principle is generally, if not universally, applied in 
cases of the character of the one involved here, where a 
contract between two persons for the support of one in 
consideration of the conveyance by him of property, 
fails because of the death of the grantee. The mother 
in this case received support from the daughter from 
the time of the contract up to the daughter’s death— 
June 30, 1909, to November 5, 1912—a period of over 
forty months at forty-five dollars a month, equivalent 
to eighteen hundred dollars. The equity conveyed 
by the mother to the daughter was worth about five 
hundred dollars, there being an unpaid mortgage of 
S3,148.37. 

A discussion of “Support Deeds” is found in 6 Pome¬ 
roy’s Equity, sec. 688, where the author says: 

“In order to obtain relief the plaintiff must 
restore the other party to the condition in which 
he stood before the transaction. This require¬ 
ment is based upon the maxim that he who 
seeks equity must do equity.” 

“If the purpose of the agreement substantially 
fails of realization, nothing short of a restora¬ 
tion of the original status as to the property 
involved is an adequate remedy.” 

Glocke vs. Glocke, 57 L. R. A., 458, 464. 

(Marshall, J.) (113 Wis., 308.) 

Reeder vs. Reeder, 89 Ky., 529: Such contracts are 
canceled on the ground that the only certain measure 
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of damages for the breach is to place the parties in 
statu quo. 

See also Doggins vs. Doherty, 4 Mackey, 172, 
177. 9 Corpus Juris, p. 1187. 

In Dodge vs. Dodge, 92 Mich., 109, a deed for sup¬ 
port was canceled because of the failure of the son to 
complete and because of his unkindness. But the 
grantor was required to account for the support re¬ 
ceived (pp. Ill, 112). The court said, “The contract 
should be rescinded upon equitable grounds” (p. 111). 

In Leach vs. Leach, 4 Ind., 628 (58 Am. Dec., 644), 
a father was granted a reconveyance of property deeded 
to his son, but upon condition that he account for the 
support. The court found that the son had “sub¬ 
stantially performed” (p. 643). The court said (p. 
644): 

“Upon setting aside the conveyance it is 
proper to take an account. The defendant should 
be allowed for the money consideration so far 
as he could prove he had paid it, with interest 
for the improvements made and all rents paid; 
and should be charged with the rents of the whole 
farm, including that portion by him cleared, 
from the time he went into the possession of 
it. This is the proper and only mode of re¬ 
storing the parties to their original position. 

In the following case, also, the grantor was required 
to account for support received as a condition of re¬ 
conveyance of the property. Norris vs. Lilly, 147 
Cal., 754, 109 Am. St., 188; Penfield vs. Penfield, 41 
Conn., 474; Grant vs. Bell, 26 R. I., 288, 58 Atl., 951; 
Maddox vs. Maddox, 135 Ky., 403, 122 S. W., 201; 
Morgan vs. Loomis, 78 Wis., 594, 48 N. W., 109. These 
cases are cited in the note to Dixon vs. Milling, 43 L. R. 
A., N. S., 928, where there is an excellent discussion of 
the whole question of “support” deeds and the theories 
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on which courts of equity take jurisdiction. For a 
general discussion of the subject see, also, m ' 

St. 1039. It seems that where there is a total iailure 
of consideration on the part of the grantee, there may 
be a rescission without requiring the grantor to account 

In none of the cases touching upon this subject have 
counsel seen any in which the property has been re¬ 
conveyed to the grantor without requiring him to 
account for support received from the grantee, where 
there has been a part performance in good faith by 
the grantee and the expenditure of a large sum of money 

by him in carrying out the contract. 

The inequity of the decree below is seen from the 
bare statement that the grantor received eighteen 
hundred dollars for the conveyance of an interest 

worth about five hundred dollars. 

Even in cases where a plain fraud is charged an 
proven, the grantor of property so obtained by fraud 
of the grantee, is required to restore what he has re¬ 
ceived from the grantee as a condition to the recon¬ 
veyance. Neblett as. Macfarland, 92 U. S., 101, 103, 
see, also, the following cases and notations thereto: 
Brown as. Norman, 7 Am. St., 663, 665, 65 Miss 369; 
Goodrich vs. Lathrop, 28 Am. St., 91, 94 Ca., , 
Bell as. Campbell, 45 Am. St., 505, 123 Mo 1; Grinder 
„s. Land Co., 42 Am. St., 58, 99 Ala., 281; Eldredge as. 

Palmer, 76 Am. St., 59, 185 Ill., 618. 


Was the Theory of the Decree, Declaring an Equitable 
Lien on the Land, a Correct One? 

The cases where a lien was declared on the land 
granted are collected and discussed in the note to 
Abbott vs. Saunders, 13 L. R. A., N. S., 725. It will 
be noted that in nearly all of the cases where a lien 
was granted there was some phraseology in the deed 
which enabled the court to establish a lien. The 
conclusion reached by the commentator is thus stated. 

“It appears to be well settled that an im¬ 
plied equitable lien does not exist in favor if a 
vendor of real estate to secure the consideration 
therefor, when such consideration is the main¬ 
tenance and support of the grantor during life, 
some cases stating it as a reason therefor that 
the charge is of too uncertain and indefinite 
a character (citing cases); while in other cases 
a lien is denied upon the ground that the covenant 
of the vendee is substituted for the purchase 
money, or as a mode of payment of the price 
of the land, and therefore the land is discharged 
of the lien.” 

An examination of the cases in which a lien was 
declared discloses that (a) that there had not been a 
part performance on the part of the grantee; or (b) 
if there had been part performance, the property was 
of sufficient extent to justify the conclusion that there 
would be something left for the grantee after the satis¬ 
faction of the lien. 
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III. 

The Appellant Submits, Further, that the Decree of the 
Court Below Exceeded the Claims of the Bill, the 
Prayers and the Proof, and was Therefore Erroneous. 

The general doctrine of equity seems to be that the 
relief awarded under the prayer for general relief must 
accord with the case made by the bill and proofs. 
English vs. Foxhall, 2 Pet., 595; Tayloe vs. Ins. Co., 
9 How., 390, 406; Texas vs. Hurdenburg, 10 Wal., 68; 
Story Eq. PI., secs. 41, 42. In Kansas vs. Colorado, 
185 U. S., 125, 145, it was said that the relief must be 
consistent with the case made by the bill and not in¬ 
consistent with the specific prayers. In Moore vs. 
Madden, 46 Am. Dec., 298, 300, 7 Ark., 530, a bill 
was filed to reform a deed intended as a mortgage. 
The decree was for specific performance, which was 
reversed, the court stating that equity would not 
permit a bill framed for one purpose to answer another. 
Brown vs. Wylie, 98 Am. Dec., 781, 783, 2 W. Va., 502, 
was a bill claiming a deed of real estate to be void for 
want of revenue stamps, and having been acknowledged 
and recorded before incompetent officers. The prayers 
were for a sale and general relief. The decree set 
aside the conveyance and the trust deed and directed 
a reconveyance. The court said (p. 783): 

“The facts stated in the bill for specific per¬ 
formance and a special prayer for the same are 
inconsistent with the relief granted,—viz, a 
rescission or avoidance of the contract,—and 
such as it was error to grant under the prayer 
for general relief in such case, however proper 
such relief might have been upon a proper case 
stated.” 

The instant case is the exact converse. Here the 
frame of the bill and the prayer are for recovery of the 
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land and the decree is for a sale and specific performance 
of the contract. The principle applied must be the 
same. 

Cook vs. Bronaugh, 13 Ark., 183, was a case in which 
the court refused specific performance of a contract for 
the sale of slaves, and refused, under the prayer for 
general relief, to fix the value of an attorney's services 
which was the consideration for the sale. The court 
said (p. 188): 

“But, although it may, from the proofs, be 
apparent that the complainant is entitled to 
other relief, yet, unless the bill is so framed as 
to put such facts in issue, the court will not 
decree such further relief, for it would be de¬ 
creeing upon an issue not before the court, and 
to which the proofs could not properly apply, 
and would tend to surprise the defendant. 
Story Eq. PL, 42; Mitford Eq. PL, 38; Colton 
vs. Ross, 2 Paige, 296; Pleasants vs. Glascock, 

1 Sm. & M. Ch. Rep., 24; Moore vs. Maddin, 

2 Eng., 535." 

“If the complainant has set forth his claim to 
compensation for professional services, and as¬ 
serted his right to a lien on the property, and 
made a specific alternative prayer for relief 
or even under the general prayer, we would 
not say that he should not recover" (p. 189). 

“If the plaintiff had doubts as to his title to 
the specific relief prayed, he should have presented 
his case in a double aspect." Carnall vs. Wil¬ 
son, 14 Ark., 482, 486. This was a bill filed 
for the reformation of a deed. The court said 
that the “rescission of the contract is wholly 
inconsistent, as well with the allegations as the 
prayer for relief" (p. 486). 

In the present case the bill was filed on the theory 
that the plaintiff was entitled to a reconveyance of 
her equity in the property. The answer and the 
testimony proceeded along the same lines. There was 
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no suggestion at any stage of the cause that there would 
be a specific performance of this contract, or that it 
would be made a lien upon the property, and no op¬ 
portunity to meet this view of the court, either by argu¬ 
ment or proof. It is self-evident that this trend of the 
case, was a complete surprise. 

IV. 

Whatever the opinion of this court may be upon the 
matter of accounting by the plaintiff for the support 
received as a condition precedent to recovering the 
property conveyed by her, or of being supported out 
of the proceeds of the sale of that property, it is clear 
that the decree must be reversed because the pre¬ 
siding justice gave the whole property to the mother 
and did not limit her relief to the moiety only which 
she had conveyed to her daughter. There was nothing 
in the case which justified a decree taking the daughter’s 
moiety. According to the mother’s testimony, she 
had received support from the daughter to the value of 
eighteen hundred dollars. The decree awarded her 
twenty-seven hundred from the sale of the property, 
the entire property, and forty-five dollars a month 
thereafter. She lived three months after the decree 
was signed, until February 17, 1918. The decree was 
signed November 15, 1917. This makes a total of 
$4,635.00 set aside for the mother out of property 
costing originally $6,000 and greatly reduced in value 
owing to the change in the character of the neighbor¬ 
hood. If the fact be taken into consideration, for which 
the writer vouches, although it does not appear in 
the record, that the mortgage now on the estate ex¬ 
ceeds three thousand dollars; the further fact that the 
property is now worth not more than $4,500, and likely 
less, it will be seen that not only was the daughter’s 
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moiety sacrificed, but that the mother was granted more 
than the entire estate was worth, even at the original 
valuation of $6,000.00 

It is submitted that the decree was entirely unjusti¬ 
fied by any principle of equitable application. 

V. 

The decrees suggested by the respective parties were: 

On behalf of the plaintiff—That she was entitled 
to a reconveyance of an undivided one-half interest in 
the property; that the executor be directed to make 
such conveyance, and upon his failure to do so within 
five days, the decree should stand as such conveyance. 
Plaintiff’s contention was that she did not have to ac¬ 
count for support received. 

On behalf of the defendants—That the plaintiff 
should be entitled to a reconveyance of a half interest 
upon her accounting for the support received from the 
daughter, the executor to account to the plaintiff for 
one-half of the profits received from the property, if 
any, from the date of the deed up to the time of the 
decree. 

The court, however, for some reason not understood 
by the writer, ignored both suggestions, and gave re¬ 
lief along lines which were a complete surprise, to the 
defendants, at least. 

It is respectfully submitted that the court erred in 
not following the suggested decree of the defendants. 

F. H. STEPHENS, 

Executor and Guardian ad litem. 
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